SHAUN FLUKER AND JOCELYN STACEY
Legal protection of wildlife in Canada dates back over a century to the early days of resource conservation in the late nineteenth century. Wildlife populations fell drastically during this time period, with the invention of the repeating rifle and the construction of transcontinental railways that brought a large number of settlers who cleared the land and relied on wildlife for sustenance.' The decimation of wildlife populations alarmed government officials and sparked the development of resource conservation policies to manage wildlife on public lands.
2 These policies led to wildlife legislation that contained new rules to manage which, when, where, and how much wildlife could be killed. The federal government also established forest reserves, wildlife sanctuaries, and national parks to assist in the conservation of wildlife.
The rise of environmentalism in the late twentieth century changed the philosophy on wildlife protection from resource conservation to species protection. In 1992, Canada ratified the United Nations Convention on Biological Diversity, 4 and the federal government thereby committed the nation to this new philosophy and the goal of conserving biodiversity within its borders. This commitment included the enactment of legislation to protect threatened species, as well as to develop and implement policy to maintain or restore viable populations of species in their natural habitat.' The federal and provincial governments subsequently entered into the National Accord for the Protection of Species at Risk.6 The stated purpose of the National Accord is to prevent species in Canada from becoming extinct as a consequence of human activities. All signatories to the National Accord agreed to establish legislation and policy for the effective protection of endangered species.' These commitments to species protection and restoration are predicated on a deeper understanding of the ecological structure and process that sustains life on earth, and the corresponding need to respect the contribution that all species make in this regard. These commitments are also based, in part, on an ethic that holds that all species have inherent value as an encoded life structure and process, and that all species, thus, have the moral right to exist apart from their usefulness to humans.' These ecological and ethical considerations underlying species at risk legislation have resulted in a more systematic method of protecting species (commonly referred to as a listing process) and stricter prohibitions against harming species and their habitat than that of earlier wildlife laws that protected wildlife as a resource. Components of species at risk legislation typically include: (1) status designations; (2) a process for designating species at risk (a listing process); and (3) measures to recover and protect species at risk and their habitat. The manner in which these components are implemented varies significantly across Canadianjurisdictions. Somejurisdictions empower scientific committees to administer the listing process, while other jurisdictions give this power to Cabinet or a minister. One implication of this statutory design concerns the extent to which listing decisions are based on science or politics, with fewer jurisdictions giving scientists decision-making power.' The listing process is of central importance because legislation only offers protection to listed species. Some jurisdictions offer minimal legal protection that does not even prohibit the killing of an endangered animal, while other jurisdictions legally prohibit any harm to an endangered animal and its critical habitat.
One-half of Canadian jurisdictions have enacted dedicated legislation to provide legal protection for species at risk and their habitats. These jurisdictions include Canada, Manitoba, Ontario, Quebec, Nova Scotia, the Northwest Territories, and New Brunswick. Parliament enacted the federal Species at Risk Act"o in 2002. The overall purpose of the legislation is to prevent wildlife species from being extirpated or becoming extinct, to provide for the recovery of wildlife species that are extirpated, endangered or threatened as a result of human activity and to manage species of special concern to prevent them from becoming endangered or threatened.''
The province of Alberta is one of seven Canadian jurisdictions that have not enacted dedicated endangered species legislation. The other jurisdictions include British Columbia, Saskatchewan, Prince Edward Island, Newfoundland, Nunavut, and the Yukon. To comply with its commitment as a signatory to the NationalAccord, the Alberta government amended the Wildlife Act' 2 in 1996, adding rules for the designation and protection of endangered species in Alberta. This article examines the provisions of the Wildlife Act and SARA that govern species at risk protection in Alberta. The analysis traces the primary components of species at risk legislation, commencing with the listing process and followed by protection measures. Most of the discussion relates to SARA, simply because there is comparatively less to discuss under the Wildlife Act. The fact that legal protection for species at risk in Alberta consists primarily of federal statutory rules is unfortunate, as wildlife and its habitat are by and large property of the provincial Crown, and it is a general principle of constitutional law that the federal government cannot, in substance, legislate over provincial property under the guise of a regulatory scheme. The legal protections in SARA are thus, for the most part, restricted to species found on federal lands, such as national parks, and to species that fall under federal legislative powers, such as fish and migratory birds. The constraints in SARA add a measure of complexity to assessing exactly how the law protects species at risk in Alberta.
The analysis in this article demonstrates that the Alberta government has chosen to govern endangered species almost entirely by policy and the use of discretionary power. The limited application ofSARA protections to provincial lands combined with the absence ofmeaningful protection in the Wildlife Act leads to the conclusion that the legislative framework is just smoke and mirrors: there is a perception of legal protection for endangered species that does not actually exist in Alberta.
II. LEGAL DESIGNATION OF A SPECIES AT RISK IN ALBERTA
A.
THE WILDLIFE ACT
The Wildlife Act does not contain a substantive definition of an endangered species, but rather section 1(1) defines an endangered species as a kind of endangered animal or plant as prescribed in the Wildlife Regulation." Section 4(1) of the Wildlife Regulation prescribes endangered species as those endangered animals, invertebrates, algae, fungi, and plants listed in Schedule 6 of the regulation. In practice, the provincial Minister of Environment and Sustainable Resource Development legally designates a species as endangered by enacting a regulation that adds it to Schedule 6. An endangered species under the Wildlife Act is, thus, a species that the Minister prescribes as such. Notably, the Wildlife Act only makes reference to the "endangered" designation, while government policy references the designations of "endangered," "threatened," and "special concern." 4 Section 6(1) of the Wildlife Act requires the Minister to establish and maintain an Endangered Species Conservation Committee (ESCC) which functions as an advisory body and makes recommendations to the Minister on matters pertaining to endangered species, including: (1) which species should be listed as endangered, and (2) the preparation and implementation of recovery plans for endangered species. Section 6(2) of the Wildlife Act requires the ESCC to appoint a subcommittee of scientists to assess the status of species and report to the committee as a whole on whether the species should be listed as endangered. The activities ofthe ESCC are posted on the website ofAlberta Environment and Sustainable Resource Development."
The composition and functioning of the ESCC is almost wholly within the discretion of the Minister or the ESCC itself. There are several reasons why this discretionary structure is of concern from a species protection perspective. First, there is no legal requirement that members of the ESCC have any qualifications related to wildlife biology or ecology. While in practice ESCC members may be so qualified, there is no legal process by which to ensure this. decides to assess the status of a species in Alberta. Third, there is no statutory obligation on the Minister to respond to ESCC status recommendations.
The absence of any legal process in listing decisions under the Wildlife Act translates into unpredictable and non-transparent executive decision-making. The case of the grizzly bear species in Alberta provides a good example. There are many reasons besides the rule of law for why the Alberta government would take steps to restore and ensure the long-term viability of grizzly bears in Alberta. We will set out two here. First, the government's wildlife experts believe the grizzly bear is a "keystone" or "umbrella" species. 16 This means a viable population of grizzly bears on the landscape is a reliable indicator of ecological integrity for the landscape as a whole." In other words, the government achieves its mandate of sustainable resource development by ensuring such development does not adversely affect the grizzly bear population and its habitat. Second, the grizzly bear is, perhaps, one of the last vestiges of the disappearing Canadian wilderness and the enrichment it provides. Author Jeff Gailus recounts the value in sighting a grizzly bear in the wild: "Like having a child, encountering a grizzly bear in the wild is something you can anticipate with the common sense of the conscious mind, but when it finally arrives, you discover one of the few experiences that actually surpass what you had imagined."8 In short, Alberta is a lesser place without a self-sustaining population of grizzly bears on the land.
Over the last decade, the Alberta government has expressed significant concern for the viability of the grizzly bear species in Alberta. The ESCC recommended that the Minister list the species as threatened in 2002 and renewed this recommendation in early 2010. " The overall message from the ESCC is that grizzly bear numbers are in decline because of increasing human activities in what is left of the grizzly bear habitat in Alberta. 20 In March 2008, six years after the initial ESCC recommendation for a "threatened" designation, the department ofAlberta Sustainable Resource Development, Fish and Wildlife Division issued a plan for the recovery of the grizzly bear species.
2 ' Remarkably, this recovery plan was developed for the species before it was legally designated as at risk. Then, to the surprise of many observers, the Minister enacted the Wildlife (Endangered Animal, 2010) SARA defines three status designations for species at risk: (1) endangered species, meaning a "wildlife species that is facing imminent extirpation or extinction"; (2) threatened species, meaning a "wildlife species that is likely to become an endangered species ifnothing is done to reverse the factors leading to its extirpation or extinction"; and (3) species of special concern, meaning a "wildlife species that may become a threatened or an endangered species because of a combination of biological characteristics and identified threats."
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The endangered, threatened, and special concern designations form a continuum based on the seriousness of the threat of extinction, with endangered species facing the most immediate threat and those species of special concern facing the least.
24
COSEWIC is a committee of scientists and other individuals with particular expertise in assessing the welfare of wildlife species. 25 Section 16(2) of SARA requires members of COSEWIC to have expertise in wildlife conservation. COSEWIC's primary responsibility under SARA is to assess the status of species and to classify them into one of the designation categories.
26 COSEWIC has the authority to decide when to assess the status of a species; however any person may petition COSEWIC to conduct an assessment of a species.
27
COSEWIC makes its assessment decision based on a species status report, prepared either under the direction of COSEWIC or provided to COSEWIC by a petitioner.
28 COSEWIC must complete its assessment of a species, with reasons for its conclusion, within one year of receiving a status report.
29
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SARA includes the additional species designations of "extinct," "extirpated," or "not at risk" (s 130(1)). The analysis in this article focuses exclusively on the designations of endangered or threatened.
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COSEWIC was initially formed in 1977, predating the enactment of SARA by 25 years. The COSEWIC website provides a comprehensive description of the committee and its functions in relation to species at risk in Canada. See COSEWIC -Committee on the Status of Endangered Wildlife in Canada, online: Government of Canada <http://www.cosewic.gc.ca>.
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Ibid, ss 15(1)(b), 22(1). The process by which a person may petition COSEWIC is not set out in SARA, but section 22(2) provides the Minister with the authority to enact regulations that prescribe this process. While there are currently no such regulations, COSEWIC has issued its own guidelines on the petition process (see COSEWIC, "Applications for Wildlife Species Assessment and Unsolicited Wildlife Species Status Reports" (November 2011), online: COSEWIC <http://www.cosewic.ge.ca/html Documents/appendixf9_e.html>). The legal status of this COSEWIC procedure is, at best, uncertain given that the Act specifically empowers only the Minister in this regard.
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SARA, ibidss 15(2), 2 1(1). The financial and other resources dedicated to research necessary to prepare a status report almost certainly influence the assessment decision, but there is no mention of available resources in the Act.
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Ibid, s 23(1). Further, if the assessment was conducted as the result of an application, COSEWIC must also notify the applicant of the conclusion and reasons (ibid, s 23(2)).
The COSEWIC assessment on the status of a species must be forwarded to the Minister and placed on the public registry maintained under SARA." Section 25(3) requires the Minister to respond to the COSEWIC assessment within 90 days, and specifically states:
On receiving a copy of an assessment of the status of a wildlife species from COSEWIC under subsection (1), the Minister must, within 90 days, include in the public registry a report on how the Minister intends to respond to the assessment and, to the extent possible, provide time lines for action.
There is some uncertainty as to when this 90 day period begins to run. The view of the Minister is that it does not begin until the Minister has formally acknowledged receipt of the COSEWIC assessment. 31 In practice, the Minister does not issue an acknowledgement upon actual receipt of the COSEWIC assessment, but rather does so sometime later. Accordingly, the Minister's response to a COSEWIC assessment can take months, if not years, to be issued, depending upon when the formal acknowledgement is issued. For example, COSEWIC issued an assessment on the polar bear species in April 2008 which recommended a species of special concern designation.32 The Minister acknowledged receipt of the assessment in November 2008 and indicated an intention to recommend that the Governor in Council list the polar bear as a species of special concern, but only after consultations with numerous provincial and territorial governments, wildlife management agencies, and Aboriginal peoples. Some argue that the Minister's practice contravenes Parliament's intention that the Minister consider the COSEWIC assessment, consult necessary departments on the matter, and decide on a listing recommendation in a timely manner.
33
There is also some uncertainty over what section 25(3) requires of the Minister. In practice, the Minister sometimes responds that the COSEWIC assessment and its listing recommendation will be forwarded to the Governor in Council within 90 days, but in other instances the Minister only sets out the process to be followed in making the listing recommendation that will eventually be forwarded to the Governor in Council." In cases where the Minister's section 25(3) response only sets out a process for making a listing recommendation, it can take the Minister a year or longer to provide a listing recommendation to the Governor in Council after COSEWIC completes its species assessment. For example, in the case of the polar bear species, the Governor in Council acknowledged receipt of the Minister's listing recommendation and the COSEWIC
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Ibid, s 25(1). Section 120 ofSARA requires the Minister to maintain a public registry for documentation. The public registry is located online: see Government of Canada, "Species at Risk Public Registry," online: Government of Canada <http://www.sararegistry.gc.ca>. Section 27 of SARA empowers the Governor in Council with the authority to list (or delist) a species as endangered, threatened, or of special concern by amending Schedule I of SARA with an Order in Council. Schedule I sets out the species at risk designated under the legislation in the various categories. Section 27(1.1) provides the Governor in Council, after reviewing the COSEWIC assessment and the Minister's listing recommendation, with the authority to decide on the listing in one of three ways: (1) accept the assessment and list the species; (2) decide not to list the species; or (3) refer the matter back to COSEWIC for further consideration." Listing authority is exclusive to the Governor in Council, with the sole exception being in cases where the Governor in Council does not issue its section 27(1.1) course of action decision within nine months ofreceiving the COSEWIC assessment. In those instances, section 27(3) requires the Minister to amend Schedule 1 in accordance with the COSEWIC assessment. For ease of reference, section 27 of SARA reads as follows:
(1) The Governor in Council may, on the recommendation of the Minister, by order amend the List in accordance with subsections (1.1) and (1.2) by adding a wildlife species, by reclassifying a listed wildlife species or by removing a listed wildlife species, and the Minister may, by order, amend the List in a similar fashion in accordance with subsection (3).
(1.1) Subject to subsection (3), the Governor in Council, within nine months after receiving an assessment of the status of a species by COSEWIC, may review that assessment and may, on the recommendation of the Minister, (a) accept the assessment and add the species to the List; (b) decide not to add the species to the List; or (c) refer the matter back to COSEWIC for further information or consideration.
(1.2) Where the Governor in Council takes a course of action under paragraph (1.1)(b) or (c), the Minister shall, after the approval of the Governor in Council, include a statement in the public registry setting out the reasons.
(2) Before making a recommendation in respect of a wildlife species or a species at risk, the Minister must (a) take into account the assessment of COSEWIC in respect of the species; (b) consult the competent minister or ministers; and (c) if the species is found in an area in respect of which a wildlife management board is authorized by a land claims agreement to perform functions in respect of a wildlife species, consult the wildlife management board.
3
Where the Governor in Council does not accept the assessment and list the species, section 27(1.2) requires the Minister to provide reasons for the decision. A literal reading of section 27 suggests that the Governor in Council enjoys nearly absolute discretion in deciding whether to list a species under SARA, with the only constraints on this authority being the nine month period in which the Governor in Council must issue a course of action decision and the obligation to provide reasons for not listing a species.
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Where the Governor in Council declines to list a species under section 27, the Minister routinely cites socio-economic factors as justification pursuant to section 27(1.2).3 Federal policy is to conduct a cost/benefit assessment as part of the listing decision-making process to determine the relative costs and benefits of adding or not adding a particular species to Schedule 1." A recent study of listing decisions confirms that species with commercial economic value as a harvested resource are less likely to be listed by the Governor in Council under SARA.3
Returning again to the case of the polar bear for an illustration of the dynamics involved in a listing process under SARA, COSEWIC has assessed the status of the polar bear five times since 1986.40 The 1986 assessment concluded that the polar bear was not at risk, but every subsequent COSEWIC assessment since then (in 1991, 1999, 2002, and 2008) has designated the polar bear as a species of special concern. In response to the 2002 assessment, and on the Minister's recommendation not to list, the Governor in Council declined to add the polar bear to Schedule 1 in 2005. At that time, the Governor in Council referred the polar bear assessment back to COSEWIC pursuant to section 27(1.1).41 In May 2010, the Government of Nunavut announced that it did not support the 2008 COSEWIC assessment of special concern, on the view that the polar bear population in Nunavut was not in decline and that the species would adapt to climate change . In October 2010, Environment Canada announced funding for research into the socio-economic value of polar bears in Canada. 43 In
The COSEWIC assessment has no legal effect, except where the nine month period has elapsed and section 27(3) requires the Minister to list a species in accordance with the COSEWIC assessment. This was a major source of contention during the legislative process, with species advocates calling for a science-based listing decision in which listing under SARA would flow directly from the COSEWIC assessment. See e.g. Elgie, supra note 9 at 3-6. Steve Rennie, "Feds studying economic benefits ofpolar bears," The Globe andMail (6 October 2010), online: The Globe and Mail <http://www.theglobeandmail.com/news/politics/feds-studying-economicbenefit-of-polar-bears/article 1744680/>.
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February 2011, the Governor in Council finally acknowledged receipt of the 2008 COSEWIC assessment and the Minister's recommendation of a species of special concern listing." In accordance with the nine month deadline set by section 27, the Governor in Council accepted the COSEWIC recommendation in October 2011 and decided to list the polar bear as a species of special concern.
45 SARA also includes an emergency listing process whereby any person who believes there is an imminent threat to the survival of a wildlife species may petition COSEWIC to perform an assessment of the threat. 46 The COSEWIC assessment is forwarded to the Minister, who then forms an opinion as to whether or not there is an imminent threat to the species. If the Minister forms the opinion that there is an imminent threat to the survival of the species, section 29(1) of SARA requires the Minister to recommend to the Governor in Council that the species be listed as an endangered species.
In Rounthwaite, the petitioner sought a judicial order to compel the Minister to form an opinion under section 29(1) as to whether there was an imminent threat to the survival of the Sakinaw Lake sockeye salmon species.
4 7 COSEWIC had recommended that the Sakinaw sockeye be listed as an endangered species in October 2002, due to a drastic reduction in adult numbers returning to spawn. 48 In 2004, the Minister recommended that the Governor in Council not list the Sakinaw sockeye, citing socio-economic concerns for the commercial fishing industry. 49 At the petitioner's request, COSEWIC conducted an emergency status assessment under section 28 for the Sakinaw sockeye in 2006 and concluded the species faced an imminent threat to its survival. COSEWIC reiterated its recommendation to the Minister that the Sakinaw sockeye be listed as an endangered species.so Prior to the judicial review hearing, the Minister forwarded a recommendation to the Governor in Council that it list the Sakinaw sockeye as an endangered species." The Federal Court dismissed the petitioner's application for a judicial order as moot.
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C. CONCLUDING THOUGHTS ON THE LISTING PROCESS
There is no legal process by which a species becomes listed as endangered under the Wildlife Act. The legislation contains no rules on species listing. The most detailed account of the listing process is contained in the ESCC reports posted to the Alberta Sustainable Resource Development website, the most recent of which is dated June 2006.'" The Minister has no legal obligation to respond to an ESCC listing recommendation, to accept the recommendation, or to provide reasons for a listing decision. The listing process under the Wildlife Act is, therefore, non-transparent and completely discretionary. Rounthwaite, ibid at para 5.
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The listing process under SARA is far more transparent and less discretionary. Relevant listing documents are posted to a public registry which provides the ability to track the listing process for a species from its initial COSEWIC status assessment to the Governor in Council listing decision. There are mandatory timelines that govern the listing process, providing some certainty on when to expect a listing decision. Also, where the Governor in Council decides not to list a species that COSEWIC recommends for listing, the Minister must provide an explanation.
The application of the SARA listing process to Alberta provides the transparency and predictability that is missing in the Wildlife Act. However, a SARA listing for most species in Alberta does not result in legal protection. For this, the Wildlife Act is the primary governing law.
III. LEGAL PROTECTION FOR A SPECIES AT RISK IN ALBERTA
THE WILDLIFE ACT
The Wildlife Act provides minimal legal protection to an endangered species. The legislation does not include protective measures commonly included in species at risk legislation. There is no direct prohibition against taking (or killing) an individual member of an endangered species. There is no legal obligation to prepare a recovery plan for an endangered species. There is also no protection for the critical habitat of an endangered species. These observations place considerable doubt on any claim that provisions in the Wildlife Act satisfy Alberta's obligation under the National Accord to legislate effective protection for species at risk.
The legal protection afforded under the Wildlife Act is essentially limited to the section 36(1) prohibition against wilfully molesting, disturbing, or destroying a house, nest, or den of an endangered animal listed in Schedule 6 of the Wildlife Regulation. 54 The focus of this protection is on the individual animal rather than the species or population. Moreover, the section only protects against wilful harm to a residence.
The Wildlife Act does not prohibit the taking of an individual member of an endangered species. However, the legislation does indirectly address the taking of an animal in its regulation of hunting. Section 1(1) of the Act includes the act of wilfully killing in the definition of "hunt," and sections 24(1) and 25(1) prohibit hunting without authorization. However, there is nothing particular to an endangered animal in this prohibition, except, perhaps, by an implicit reading that the Minister would not declare an open season for hunting an endangered species or otherwise authorize the hunt of an endangered animal. Moreover, this hunting prohibition does not address an incidental kill where, for example, an endangered animal is taken as a result of resource development activities. Nor does the hunting prohibition offer any protection for an endangered plant. There is no prohibition in the Wildlife Act against killing a member of an endangered plant species.
54
Section 36(1) of the Wildhfe Act refers to the den of "prescribed" wildlife. Section 96(a)(i) of the Wildlfe Regulation includes an endangered animal as prescribed wildlife for the purpose of section 36(1). Section 86(1) of the Wildife Act makes it an offence to contravene section 36(1).
There is no legal obligation on the Minister under the Wildlife Act to prepare or implement a recovery plan for a listed endangered species. Nor is there any legal requirement as to what a recovery plan must include if such a plan is prepared by the Minister. Section 6(3) of the Wildlife Act states that a recovery plan may include the identification of critical habitat, but the legislation does not require it.
There is no critical habitat protection for an endangered species under the Wildlife Act. Section 103(1)(b) of the Act empowers the Minister to designate a wildlife sanctuary or a habitat conservation area, but neither designation provides specific legal protection for the habitat of species at risk." Hunting is permitted in both areas with the necessary approvals. 6 There is one designated wildlife sanctuary and five habitat conservation areas in the province.s
The plight of endangered boreal caribou populations in northern Alberta is a prime example of the non-existent legal protection for species at risk under the Wildlife Act. The boreal caribou species has been listed as a threatened species under the Wildlife Act since 1987, but the species still awaits any meaningful legal protection in Alberta almost 25 years since being listed." The Alberta government produced a recovery plan for the species in 2004 with many recommendations on the actions needed to restore a sustainable caribou population in Alberta. 59 Notably, the Alberta government did not accept the recommendation of its own experts for a moratorium on further resource dispositions in caribou habitat ranges.
60 A quick glance at the location of the caribou habitat in northeastern Alberta suggests the reason for this -the caribou habitat overlaps with lands subject to oil sands development.
The most significant shortcoming of the Wildlife Act as species at risk legislation is the absence of mandatory recovery planning and critical habitat protections. The Alberta government has, instead, filled this gap with policy. In relation to recovery initiatives for endangered species, the Alberta species at risk strategy states that a recovery plan must be prepared. 62 The strategy further states that the recovery plan contain three elements: (1) a summary of the current biological status of the species and an evaluation of the factors which have contributed to its decline; (2) a strategy indicating recovery goals and the strategies necessary to mitigate limiting factors and maintain or recover populations; and (3) an action plan that lists the specific activities that will be implemented to achieve the goals of the recovery program. 
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The Alberta species at risk strategy does not even mention the term "critical habitat," let alone discuss its protection. Alberta recovery plans that identify critical habitat suggest policy mechanisms for habitat protection. For example, the piping plover recovery plan identifies the shoreline of 13 Alberta lakes as critical habitat for the endangered migratory bird and discusses the use of a protective notation and other management initiatives for protection.
64 A "protective notation" is a policy designation used by the Alberta government to set management guidelines for certain public lands.
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' Another policy mechanism for habitat protection is the imposition of relevant terms or conditions by Alberta Sustainable Resource Development on a public lands disposition issued under section 20 of the Public Lands Act." For example, the holder of a surface lease could be required to transplant endangered plants, avoid nesting areas, or use existing access corridors to mitigate the impacts of resource development activity in known habitat for endangered species. One possibility for legal protection outside of the Wildlife Act is the prohibition against damaging public lands as set out in section 54(1) of the Public Lands Act. However, this prohibition is of limited application as it does not apply to an activity which is authorized under provincial legislation." B.
THE SPECIESATRISKACT
SARA provides legal protection to species listed under the legislation as endangered or threatened. Such protection includes prohibitions against killing an individual of the species, damaging the residence of an individual, or destroying critical habitat for the species."
5 SARA makes it an offence for a person to contravene these prohibitions, with penalties up to $1 million or five years imprisonment. 69 This protection generally applies only to: (1) fish or a marine plant as defined in the Fisheries Act o (hereinafter referred to as fish); (2) a migratory bird covered by the Migratory Birds Convention Act, 19947 (hereinafter referred to as a migratory bird); and (3) any wildlife species located on federal lands. Examples of relevant federal lands in Alberta include a national park designated under the Canada NationalParks Act, 72 a national wildlife area designated under the Canada Wildlife Act, 7 n and a migratory bird sanctuary designated under the Migratory Birds Convention Act, 1994 . SARA protection may apply to endangered or threatened species located on provincial lands where the Governor in Council orders as such. The provisions of SARA that contemplate this discretionary federal power are commonly referred to as the "safety net" provisions. 6 The Alberta Piping Plover Recovery Team, Alberta Piping Plover Recovery Plan, 2010 -2020 (Edmonton: Alberta Sustainable Resource Development, 2010) at 9-10.
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The majority of protection for species at risk under SARA comes in the form of "no take" and "no harm to critical habitat" provisions. Section 32(1) states that "[n]o person shall kill, harm, harass, capture or take an individual of a wildlife species that is listed as an extirpated species, an endangered species or a threatened species." Section 33 of the Act prohibits a person from damaging or destroying the residence of an individual member of an endangered or threatened species. 74 Section 58(1) of SARA prohibits a person from destroying any part of the critical habitat of an endangered or threatened species. These protections generally apply to fish, migratory birds, and any endangered or threatened species located on federal lands.
There is no provision in SARA that prohibits a federal authority from approving or authorizing an activity that will jeopardize the existence of a species at risk or adversely harm its habitat. Section 77 of the Act does, however, require federal authorities to consider mitigation of the impact in issuing a project authorization and to ensure all feasible measures to reduce the harm to a critical habitat are taken.
7 1 Where federal approval is granted, the recipient who undertakes the approved activity will still be subject to prohibitions in SARA, including those set out in sections 32, 33, and 58, subject to having specific authorization under section 73 to harm an endangered or threatened species, its habitat, or the residence of an individual member of such species.
The prohibitions against destroying critical habitat are predicated upon the identification of such habitat in a recovery strategy prepared by the Minister in accordance with section 41 of SARA. Section 37(1) of the Act requires the Minister to prepare a recovery strategy for an extirpated, endangered, or threatened species. Section 41(1)(c) requires the Minister to identify critical habitat in the recovery strategy. The extent ofthis obligation has been subject to judicial interpretation in Alberta Wilderness Association v. Canada (Minister of Environment) 77 concerning the sage grouse populations in Alberta, and in Environmental Defence Canada v. Canada (Minister ofFisheries and Oceans), concerning the Nooksack dace in British Columbia. It is important to note that "critical habitat" is defined in section 2(1) of SARA as the "habitat that is necessary for the survival or recovery of a listed wildlife species and that is identified as the species' critical habitat in the recovery strategy or in an action plan for the species." The provisions in SARA applicable to critical habitat protection only apply to habitat identified in a recovery strategy. Section 42(1) of the Act requires the Minister to publish a proposed recovery strategy within one year of listing for an endangered species and within two years of listing for a threatened species.
Section 58(2) of SARA requires the Minister to designate critical habitat identified in a recovery strategy that is located in a federally protected area, such as a national park. Outside 74 Section 2(1) of SARA defines "residence" as a "dwelling-place, such as a den, nest or other similar area or place, that is occupied or habitually occupied by one or more individuals during all or part of their life cycles, including breeding, rearing, staging, wintering, feeding or hibernating."
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Similarly, section 79 of SARA requires notification of such harm in an environmental assessment conducted under the Canadian Environmental Assessment Act, SC 1992, c 37, and that measures be undertaken to mitigate adverse impacts on species at risk.
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The suggestion here is simply that SARA would provide more effective legal protection if it prohibited federal authorities from authorizing projects likely to adversely impact listed species or their habitat. In Georgia Strait Alliance v. Canada (Minister of Fisheries and Oceans) ," the Federal Court of Appeal provided two key rulings concerning section 58 of SARA. First, the Court ruled that habitat protection in section 58 means something more than "habitat management.""o Second, the Court ruled that section 58 is intended to protect critical habitat from destruction by any means, including activities authorized by federal officials. Therefore, critical habitat protection provided by section 58 of the Act means legally enforceable protection not subject to executive discretion."' In this case, the Court held that the Minister erred in law by relying on section 35 of the Fisheries Act as critical habitat protection for the at risk killer whale populations in the coastal waters of British Columbia. 82 The relevant portions of section 35 read as follows: The Court ruled the Minister could not rely on section 35 of the Fisheries Act as critical habitat protection for the purpose of section 58 of SARA because the protection in section 35(1) was discretionary.
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The critical habitat designations and orders issued under sections 58(4) and 58(5) of SARA engage the prohibition in section 58(1) of the Act against destroying the critical habitat of an endangered or threatened species. The application of section 58(1) is difficult to follow, but in essence is as follows. Section 58(1) applies to critical habitat located on federal lands and all the critical habitat of fish, and the Minister has a legal obligation to either: (1) issue an order prohibiting the destruction of such critical habitat; or (2) issue a statement describing how such critical habitat is legally protected in accordance with Georgia Strait. Section 58(1) only applies to the critical habitat of migratory birds on non-federal lands to the extent ordered by the Governor in Council on the recommendation by the Minister." appeal-confirms-that-a-sara-protection-statement-must-offer-the-critical-habitat-of-a-listed-species-reallegal-and-non-discretionary-protection/>.
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Georgia Strait, supra note 79 at para 130. 8 Section 58(5.1) of SARA states the critical habitat protection in section 58(1) only applies to migratory bird habitat designated by order of the Governor in Council, but the drafting is not entirely clear in this regard. The relevant portions of section 58(5.1) read as follows: "[W]ith respect to the critical habitat of a species of bird that is a migratory bird protected by the Migratory Birds Convention Act, 1994 that Section 80(1) of SARA provides the Governor in Council with the discretionary power, on the recommendation of the Minister, to issue an emergency order to protect a listed species. Section 80(2), together with section 81 of the Act, requires the Minister to make such a recommendation where he or she forms the opinion that the species faces imminent threats to its survival or recovery, and is of the opinion that federal legal protection is not otherwise provided. Section 80(4) of the Act sets out what an emergency protection order may include. The legislated parameters of an emergency order vary depending on the same considerations used throughout SARA: an emergency order has widest application to fish, migratory birds, and other species located on federal lands.
In September 2010, several First Nations, together with the Alberta Wilderness Association, applied to the Federal Court for an order requiring the federal Minister of the Environment to exercise the emergency protection powers under SARA for the benefit of boreal caribou populations in northern Alberta." The consensus of scientific opinion, including that of COSEWIC and the Alberta Caribou Recovery Team, was that Alberta northern caribou populations were in significant decline, were at non-sustainable population levels, and were at risk of extirpation." Notwithstanding this evidence, the federal Minister of the Environment formed the opinion that the woodland caribou did not face an imminent threat to its survival or recovery largely on the basis that populations in eastern Canada were healthy." The Minister, thus, declined to make a recommendation that the Governor in Council issue an emergency protection order for the boreal caribou under section 80(1) of SARA. The Federal Court ruled that the Minister erred in law by providing inadequate reasons to explain how the Minister's decision correlated with the scientific evidence on the declining status of boreal caribou populations in Alberta." The Minister subsequently reissued his decision not to recommend emergency protection.
90
C. CONCLUDING THOUGHTS ON LEGAL PROTECTION: THE SARA SAFETY NET
The Wildlife Act provides minimal legal protection to an endangered species, such that the Alberta government purports to meet its obligation to effectively protect species at risk using only discretionary powers and policy. The legal protections under SARA are more extensive, but their application is generally limited to fish, migratory birds, and other species located is not on federal land ... subsection (1) applies only to those portions of the critical habitat that are habitat to which that Act applies and that the Governor in Council may, by order, specify" (SARA, supra note 10).
on federal lands." It follows that there is minimal legal protection for endangered species, other than fish or migratory birds, which are located on Alberta lands. In the case of migratory birds, the critical habitat protections of SARA only apply on provincial lands if so ordered by the Governor in Council, although section 5.1 of the Migratory Birds Convention Act, 1994 does purport to protect migratory bird habitat located in a province.
92 Therefore, full legal protection for species at risk in Alberta -that is, non-discretionary legal prohibitions against killing an individual of an endangered species or harming its critical habitat -essentially extends only to fish and those species located in the national parks, federal migratory bird sanctuaries, and national wildlife areas.
However, on the recommendation of the Minister, the Governor in Council may order that protections to endangered species and their critical habitat provided by SARA apply to provincial lands." This is the so-called federal "safety net" power in SARA. 94 The exercise of this power would result in the application of the protections in sections 32, 33, and 58 to all endangered or threatened species in a province, and would thereby significantly extend the reach of SARA beyond federal species and federal lands in Alberta.
The application of these powers is predicated on a recommendation by the Minister to the Governor in Council. While generally a discretionary decision for the Minister, SARA does require the Minister to recommend the application of safety net provisions if he or she is of the opinion that provincial laws are not effective. For example, section 34(3) of SARA states that the Minister must make this recommendation if he or she is of the opinion that the laws of the province do not effectively protect an endangered or threatened species or its residence. Similarly with respect to critical habitat, section 61(4) of the Act requires the Minister to make this recommendation if he or she is of the opinion that there is no federal law or federal-provincial agreement that protects the habitat and that the laws of the province do not effectively protect the habitat.
In the authors' opinion, the provisions of the Wildlife Act do not effectively protect species at risk or their critical habitat in Alberta. There is minimal legal protection for an individual endangered animal, no legal protection for an endangered plant, and no legal protection for critical habitat. Alberta's strategy of using discretionary powers to protect species at risk renders the province vulnerable to the implementation of these safety net powers. However, the history of federal-provincial relations in environmental management suggests that the application of the safety net provisions in SARA to Alberta lands is somewhat of a remote possibility.
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Section 60 of SARA empowers the Governor in Council, on the recommendation of the Minister, to prohibit the destruction of critical habitat of non-federal endangered or threatened species (in other words, species listed as such by a province or territory) located on federal lands.
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Supra note 71, s 5.1(1): "No person or vessel shall deposit a substance that is harmful to migratory birds, or permit such a substance to be deposited, in waters or an area frequented by migratory birds or in a place from which the substance may enter such waters or such an area." While there have been many successful prosecutions under section 5.1, the effectiveness of this section as habitat protection is questionable. For some discussion on this point see Shaun Canadian scholars have extensively studied the exercise of jurisdiction by the federal government over environmental issues on provincial lands, and the research demonstrates that the federal government is generally reluctant to exercise its powers, even in the face of provincial ineffectiveness. 95 For example, Andrew Thompson examined the 1970 Canada Water Act, 96 which included unilateral federal powers to regulate water quality in interprovincial waters." He notes the federal government did not exercise these powers, despite the absence of provincial action. This study, in combination with several additional case studies, led Thompson to conclude that the federal government generally defers to the provinces on environmental matters located on provincial lands:
Despite strong public pressure concerning individual environmental issues, the federal government has steadfastly refused to extend its jurisdiction to include environmental matters that are essentially contained within provincial boundaries even where there have been extra-provincial spillovers, as in the cases of air and water pollution. 9 8 F.L. Morton describes Canadian environmental policy as "federal in theory but often provincial in practice." 99 Likewise, J. Owen Saunders refers to "the principle of a preeminent provincial role" on Canadian environmental policy.oo
The research suggests a principal reason for federal reluctance is the significant hostility from provincial governments in response to federal environmental initiatives with implications on natural resource development. For example, Kathryn Harrison notes that British Columbia, Alberta, Ontario, and Quebec strongly opposed the unilateral federal powers in the 1970 Canada Water Act.' 0 ' In response, the federal government assured the provinces it would not exercise its unilateral powers in the legislation. 0 2 Harrison describes provincial opposition during the 1990s to federal powers under the Canadian Environmental Assessment Act 03 as an "unprecedented degree of consensus."' 04 The Alberta government is often at the forefront of opposition to federal environmental powers in the name of defending provincial jurisdiction over natural resources.' History suggests it is very unlikely that the federal government would choose to exercise its unilateral power to apply SARA on provincial lands, particularly in Alberta where the provincial government aggressively opposes the exercise of federal environmental powers. This conclusion is magnified even further by the fact that Alberta has expressly stated that one purpose of its species at risk strategy is to defend against the application of SARA to provincial lands.
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IV. CONCLUSION
Species at risk legislation is a relatively new development in the law, and we are just starting to observe the impact of these legal rules. So it is, perhaps, somewhat premature to make definitive statements on the effectiveness of species at risk legislation in achieving its purpose of preventing species extinction and restoring those species on the brink of extinction. Nevertheless, there is a sufficient basis upon which to draw comparisons between laws governing endangered species, as this article has attempted to do in sketching out the basics of species at risk legislation in Alberta.
Protection for species at risk under the Wildlife Act is almost entirely within the discretion of the provincial Minister of Environment and Sustainable Resource Development. This should not be confused with legal protection. There is no legal process governing how a wildlife species becomes listed as endangered, and, thus, the listing process is entirely nontransparent and unpredictable. This is less problematic than it might otherwise be, given the few legal implications that result from an endangered species listing under the Wildlife Act. There is no legal obligation to plan for the recovery of an endangered species. There is no direct prohibition against taking (or killing) an individual member of an endangered species. There is no protection for the critical habitat of an endangered species. The Wildlife Act, therefore, does not provide effective legal protection for an endangered species.
Legal protection for species at risk in Alberta under SARA is less discretionary and more transparent than that provided under the Wildlife Act. The listing process is transparent and relatively more predictable. There is a legal obligation on federal officials to plan for the recovery of listed endangered or threatened species, including any listed species located on Alberta lands. However, the effectiveness of recovery efforts and legal protection under SARA for species at risk in Alberta is significantly compromised by the limited application of SARA to fish, migratory birds (to a lesser extent than fish), and other species located on federal lands in the province, such as a national park. The critical habitat of most terrestrial species at risk located in southern latitudes of Canada is located on provincial lands. Absent an agreement with provincial officials or an order by the Governor in Council to regulate activity on provincial lands, SARA offers little assurance of legal protection for endangered species and their habitat in Alberta.
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